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IN THE UTAH COURT OF APPEALS

SHIRLEY TURNBAUGH, as Personal
Representative of the Estate of
LEROY TURNBAUGH, for the Benefit
of the Heirs of LEROY TURNBAUGH,
Plaintiff-Appellant,
Case No. 880501-CA
vs.
EVAN ANDERSON and RED DOME, INC.,
a Utah Corporation,
Defendants-Respondents.

ADDENDUM TO
BRIEF OF THE APPELLANT

Appeal from a Final Judgment of the
Fourth Judicial District Court of Millard County
The Honorable Ray M. Harding, presiding

Dexter L. Anderson, Esq.
P. 0. Box 566
Fillmore, Utah 84631
Attorney for
Defendants-Respondents

D. M. Amoss, Esq. and
Roger Nuttall, Esq.
255 East Fourth South
Suite 104
Salt Lake City, Utah 84111
Attorneys for
Plaintiff-Appellant
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IN THE FOURTH JUDICIAL DISTRICT COURT
OF THE STATE OF UTAH, IN AND FOR MILLARD COUNTY
*******************

SHIRLEY TURNBAUGH, as Personal
Representative of the Estate of
LeROY TURNBAUGH, for the benefit
of the heirs of LeROY TURNBAUGH,
Plaintiff,
-vs-

CASE NUMBER

7745

RAY M. HARDING, JUDGE

EVAN ANDERSON and RED DOME, INC,
a Utah Corporation,
Defendants.

MEMORANDUM DECISION

*********************

After taking the above matter under advisement
following trial on April 4, 1988, the Court now rules that
defendant, Evan Anderson was not negligent and that defendant,
Red Dome, Inc. did not violate UCA Section 40-1-5 or otherwise
create a nuisance and had no duty towards the plaintiff.
Although there is sufficient Utah Law upon which to
base its decision, the Court finds the following authority highly
persuasive and cogent in view of the facts set forth at trial in
this matter. In Ochampaugh v. City, 588 P.2d 1351, 1359 (Wash.
1979), the Washington Supreme Court, in its analysis of a similar
statute to UCA Section 40-1-5, favorably cited an earlier
precedent that held that the Washington statute applied only to
excavations, "the area of which on the surface is relatively
small and which can be fenced without great expense."
Then the
court went on to hold tha€r "The concern expressed by the
legislature was that unfenced excavations of shafts or holes
constituted a trap for the unwary.
It was not addressing its
attention to the open and apparent dangers of holes which are
filled with water, such as the pond in this case."

Likewise, in the Court's opinion, UCA Section 40-1-5,
does not apply to open pit excavations, such as the one at issue
herein, that are relatively shallow and conspicuous to the
reasonably prudent person.
Furthermore, this statute was
designed to protect unknowing persons or livestock from running
afoul of hazards created by underground mining activities and not
necessarily to safeguard those working about them that are or
should be cognizant of their dangers, if any.
"Where there is a dangerous condition on one's
property, which is just as observable to an invitee as to the
owner, the owner has no duty to warn or to protect the invitee
except to observe the universal standard or reasonable care under
the circumstances." Ellertson v. Dansie, 576 P.2d 867,868 (Utah
1978). Red Dome, Inc., as the owner of the accident cite, had no
duty towards the plaintiff who, at the most was upon the property
as a licensee, and who under the circumstances, was aware or
should have been aware of any danger created by the excavation
where the unfortunate accident occurred.
Furthermore in Catale v. Vanport Manufacturing, Inc.,
738 P.2d 599 (Or. App. 1987), that court stated that a defendant
who purchased property as an employee job incentive, paid taxes
and insurance thereon, and depreciated the property on his tax
return, was not liable for a neighborhood child's death who
drowned in a pond built by the defendant/owner's employee while
employee resided on the purchased property.
The Oregon court
reasoned that where there was no evidence that defendant/owner
retained any right to control the property, exercised any control
over employee's use over property, or required employee to seek
or obtain his approval before making improvements on property, he
could not be held liable for the child's death."
See also,
Ashland v. Pacific power & Light Co., 395 P.2d 420 (Or. 1964)

The analogous situation existed here where the owner
Red Dome, Inc. only collected royalties from those that mined the
minerals and had no control whatsoever over their operations.
Red Dome, Inc. cannot therefor be held to answer for any alleged
negligence or nuisance created by any of the successive mining
companies that worked upon his land.
As to defendant, Evan Anderson, the Court finds that
there was no evidence that the front-end loader operated by the
plaintiff was defective or was improperly maintained.
Counsel for defendants to prepare Findings of Fact and
Conclusions of Law and a Judgment consistent with the terms of
this decision and submit them to opposing counsel for approval as
to form prior to filing with the Court for signature.
Dated this 6th day of April, 1988.

cc:

Dexter L. Anderson, Esq.
Roger T. Nuttall, Esq.
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IN THE DISTRICT COURT FOR MILLARD COUNTY
STATE OF UTAH
SHIRLEY TURNBAUGH, as
Personal Representative of
the Estate of LeROY
TURNBAUGH, for the benefit
of the heirs of LeROY
TURNBAUGH,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiff,
vs.
EVAN ANDERSON and RED
DOME, INC., a Utah
Corporation,
Defendants.

Civil No. 7745
Judge Ray M.Harding

THE ABOVE MATTER came before the Court for non-jury
trial on April 4, 1988. The Plaintiff was present and was
represented by her attorneys.

Defendants were present and

were represented by their attorney.

Both parties presented

evidence to the Court and rested their cases. The Court
took the matter under advisement and issued its Memorandum
Decision, dated April 6, 1988. Based thereon, the Court
hereby enters its Findings of Facts and Conclusions of Law.
FINDINGS OF FACT
1.

fU

The Court finds that there was no evidence that

the front-end loader being operated by Decedent LeRoy

Turnbaugh was defective or was improperly maintained at the
time of his death.
2.

As a result, the Court finds that there was no

negligence on the part of Defendant Evan B. Anderson as
alleged by Plaintiff against him and therefore judgment for
Defendant Evan B. Anderson should be entered by the Court,
no cause of action.

The Court further finds that there was

no evidence that Evan B. Anderson created or caused a nuisance relevant to this cause of action and therefore Plaintiff's Motion To Amend the Complaint to allege "nuisance" as
a cause of action against Evan B. Anderson

should be

denied.
3.

The Court finds that Red Dome, Inc. only collect-

ed royalties from those that mined the minerals and had no
control whatsoever over their operations.

Red Dome, Inc.

cannot, therefore, be held to answer for any alleged negligence or nuisance created by any of the successive mining
companies that worked upon the claims.
4.

Decedent LeRoy Turnbaugh was on the Red Dome

Mining Claims, at most, as an invitee or licensee having
been sent there by his employer, Don Peterson, to work.
5.

Under the circumstances of the Red Dome Claims,

where numerous open pit excavations existed all over the six
hundred acre site such as the one at issue herein (that were
relatively shallow and conspicuous to the reasonably prudent
-2-

person), the Decedent is deemed to have been cognizant of
them and any danger they presented as a result of him having
been on and about the claims several times before/ and having been working on the claim for a day and a half just
prior to his death.
6.

Red Dome, Inc./ as the owner of the accident

site, had no duty towards the Decedent whof at most/ was
upon the property as an invitee or licensee and whof under
the circumstances/ was aware or should have been aware of
any danger created by the excavation where the unfortunate
accident occurred.
7.

In this Court's opinion, U.C.A. Section 40-1-5

does not apply to open pit excavations such as the one at
issue herein.

This statute was designed to protect unknow-

ing persons or livestock from running afoul of hazards
created by underground mining activities and not necessarily
to safeguard those working about them that are or should be
cognizant of their dangers/ if any.
8.

Red Dome/ Inc. did not violate U.C.A. Section

40-1-5/ as alleged by the Plaintiff/ or otherwise create a
nuisance; and Red Dome/ Inc. had no duty towards the Decedent that was violated and therefore Red Dome/ Inc. was not
negligent; and therefore judgment should be entered for
Defendant Red Dome/ Inc./ no cause of action.

-3-

CONCLUSIONS OF LAW
1.

Judgment of the Court shall be entered herein in

favor of Defendant Evan B. Anderson and against Plaintiff,
no cause of action.
2.

Judgment of the Court shall be entered herein in

favor of Red Dome, Inc. and against Plaintiff, no cause of
action.
DATED this ^ . ^ * ^ d a y of Agpi^ , 1988.

CERTIFICATE OF MAILING
I certify that I mailed a true and correct copy of the
foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW to Roger
T. Nuttall, 255 East Fourth South, Suite 104, Salt Lake
City, Utah 84111, postage prepaid, this /:X^tday of April,
1988.
(^f./
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DEXTER L. ANDERSON
Attorney for Defendants
S. R. Box 52
Fillmore, UT 84631
Telephone (801) 743-6522
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IN THE DISTRICT COURT FOR MILLARD COUNTY
STATE OF UTAH
SHIRLEY TURNBAUGH, as
Personal Representative of
the Estate of LeROY
TURNBAUGH, for the benefit
of the heirs of LeROY
TURNBAUGH,

JUDGMENT

Plaintiff,
vs.
EVAN ANDERSON and RED
DOME, INC., a Utah
Corporation,
Defendants.

Civil No. 7745
Judge Ray M.Harding

THE ABOVE MATTER came before the Court for non-jury
trial on April 4, 1988, and the Court having made its rulings in a Memorandum Decision dated April 6, 1988, and having entered its Findings of Fact and Conclusions of Law, and
based thereon:
IT IS HEREBY ADJUDGED that:
1.

Plaintiff's Complaint and cause of action against

the Defendant Red Dome, Inc. is dismissed, no cause of
action.

m

2.

Plaintiff's Complaint and cause of action against

the Defendant Evan B. Anderson is dismissed, no cause of
action.
^1 - 2 ^
DATED this ACh
day of April, 1988.

CCT COURT JUDGE
CERTIFICATE OF MAILING
I certify that I mailed a true and correct copy of the
foregoing JUDGMENT to Roger T. Nuttall, 255 East Fourth
South, Suite 104, Salt Lake City, Utah 84111, postage prepaid, this /j?^day of April, 1988.
J%?/-
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